R GHARD W CAHOON FAMLY LI M TED PARTNERSH P

| BLA 97-155 Deci ded July 10, 1997

Appeal froma Decision of the Nevada Sate fice, Bureau of Land
Managenent , decl aring mning clai ns abandoned and void. N MC 51326;
N MC 51335 through N MC 51339; N MC 51343 through N MC 51346; N MC 352838;
N MC 352885 t hrough N MC 352887; N MC 352890 t hrough N MC 352891.

Decision affirned; petition for stay denied as noot.

1.

Mning Qains: Rental or dai mMiintenance Fees:
General ly--Mning dains: Rental or dai mMint enance
Fees: Svall Mner Exenption

Uhder 30 US C § 28f(a) (1994), the holder of an
unpatented mning claim mll site, or tunnel siteis
required to pay a clai mnmai ntenance fee of $100 per
claimon or before Aug. 31 of each year for years 1994
through 1998, and failure to pay the fee renders the
claamnull and void by operation of law The statute
gives the Secretary discretion to waive the fee for a
snal | mner who hol ds not nore than 10 mni ng cl ai ns,
mll sites, or tunnel sites, or conbination thereof,
and under 43 CF. R 8§ 3833.1-7(d)(2), a clai nant nust
file proof of the conditions for waiver by the Aug. 31
i medi atel y precedi ng the assessnent year for which the
wai ver is sought.

Mning Qains: Rental or dai mMiintenance Fees:
General ly--Mning dains: Rental or dai mMint enance
Fees: Svall Mner Exenption

The failure to record a quitclai mdeed conveying a
mning claimin Nevada prior to Aug. 31 did not prevent
title frompassing to the grantee before that date, and
where the grantee failed to pay the cla mnai nt enance
fee or qualify for a waiver, BLMproperly decl ared the
cl a ns abandoned and voi d.

Mning Qains: Rental or dai mMiintenance Fees:
General ly--Mning dains: Rental or dai mMintenance
Fees: Svall Mner Exenption

To the extent that a partnership as a separate entity
can qualify as a clainant, a partnership that ows nore
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than 10 clains cannot qualify for the snmall mner
wai ver .

APPEARANCES R chard W Gahoon, General Partner, for Appellant.
(PN ON BY ADM N STRATI VE JUDGE PR CE

The Rchard W CGahoon Family Limted Partnershi p has appeal ed from
the Decenber 23, 1996, Decision of the Nevada Sate Gfice, Bureau of Land
Managenent (BLM), declaring 16 mining clai ns abandoned and void for failure
to file maintenance fees or qualify for waiver of paynent on or before
August 31, 1996. 1/ Appellant's Notice of Appeal was acconpani ed by a
Petition for Say that was granted by Oder dated March 25, 1997. Vé now
affirmBLM s Deci si on.

[1] UWder 30 US C 8§ 28f(a) (1994), the hol der of an unpatent ed
mning claim mll site, or tunnel siteis required to pay a clam
nai nt enance fee of $100 per claimon or before August 31 of each year for
the years 1994 through 1998. Uhder 30 US C § 28 (1994), failure to pay
t he cl ai mnai ntenance fee "shall conclusively constitute a forfeiture of
the unpatented mining claim mll or tunnel site by the clainant and the
claimshal | be deened null and void by operation of law" The statute
gives the Secretary discretion to waive the fee for a small mner who hol ds
not nore than 10 mning clains, mll sites, or tunnel sites, or conbination
thereof, on public |ands and has perforned assessnent work required under
the Mning Lawof 1872. 30 US C 8 28f(d)(1) (1994). The BLMhas
inplenented this statute wth a regulation that requires a clainant to file
"proof of the * * * conditions for exenption * * * wth the proper BLM
of fice by the August 31 i medi ately precedi ng the assessnent year for which
the waiver is sought." 43 CF. R § 3833.1-7(d)(2).

h August 26, 1996, BLMrecei ved a nai nt enance fee paynent wai ver
certification fromFrances C Pedersen listing eight mning clains, another
wai ver certification fromPhyllis C Southamlisting ei ght other clains,
and affidavits of assessnent work for those clains. 2/ However, the filing
al so included two quitclai mdeeds executed on August 22, 1996, by which
Peder sen and Sout ham conveyed their clains to Appellant. The BLM
determined that the transfer to Appel | ant was effective on August 22, 1996,

1/ The clains are the Gay Bar #2 (N MC 51326); the Jay B rd #1 through
#4 (N MC 51335 through N MC 51339); the Gem#25 through #29 (N MC 51343
through N MC 51346); the Qeek #2 (N MC 352838); the Greek #49 through
#51 (N MC 352885 through N MC 352887); and the Qeek #54 through #55

(N MC 352890 through N MC 352891).

2/ Pedersen's waiver certification Iisted N M 51326, N MC 51335,

N MC 51337, N MC 51339, and N MC 51343 through N MC 51345. Southams
wai ver certification listed N M 51336, N MC 51338, N MC 352838,

N MC 352885 through N MC 352887, N MC 352890, and N MC 352891.
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and that as the owner of 16 clains, Appellant did not qualify for the
snal | mner exenption. Because no nai ntenance fees for the 16 clai ns
were recei ved, BLMdeened the clains forfeited.

Appel lant first contends that the quitcla mdeeds had not been
recorded and were not "intended to be recorded until after the snal |
mners exenption certificates were filed in the BLMoffice.” Appel | ant
states that the reason why the fee was not paid was that the deeds were
not recorded.

[2] Neverthel ess, a delay in recording the deeds woul d not have
post poned the effective date of the transfer. A though Departnental
regul ation 43 CF. R 8§ 3833.3(c) provides that the filing of a transfer of
interest, when properly executed and recorded under Sate law wll be
pl aced on the BLMrecords when filed wth the proper BLMoffice, the
transfer itself "wll be deened to have taken place on its effective
date under Sate law" Nevada' s recording statute requires recordation
of conveyances in the appropriate county recorder's office "to operate as
notice to third persons,” but states that a conveyance "shall be valid and
bi ndi ng between the parties thereto wthout such record.” Nev. Rev. Sat.
§ 111.315 (1995). The Suprene ourt of Nevada has stated that statutory
provisions relating to the recordation of deeds are for the protection and
security of creditors and that such provisions do not prevent the passage
of title by the grantor to the grantee. Alen v. Hrnon, 74 Nev. 238,
328 P.2d 301, 304 (1958). Thus, Appellant's failure to record the deed
prior to August 31 did not prevent title frompassing to Appel |l ant before
that date, and because Appellant failed to pay the clai mna ntenance fee or
qualify for a waiver, BLMproperly declared the clai ns abandoned and voi d.

Appel  ant next contends that the famly limted partnership "incl udes
4 partners, including 2 general partners, wth 10%interest each and two
Limted partners who own 40%each. These are individual, distinct
interests. Wth atotal of 16 clains, it is clear no participant has over
ten clains.”

[3] Appellant's argunent concerning eligibility for the snall mner
wai ver is unavailing for several reasons. The first reason why this
argunent wll not prevail is that the partnershipis not eligible for
the wai ver. The quitcla mdeeds conveyed the clains not to the individual
nenbers of the partnership, but to the partnership as an entity, which as
aresult holds nmore than 10 clains. There is no evidence that the
interest of each partner is limted to a certain nunber of specific clains,
and accordingly, we conclude that the individual interest of each partner
extends to all of the clains held by the partnership. Were a partnership
as an entity is qualified to own clains, 3/ a partnership that ows nore
than 10 clains cannot qualify for the small mner exenption.

3/ See MKinley v. Weeler, 130 US 630 (1889); Qwhee Gal ci um Product s,
Inc., 72 IBLA 235, 238 (1983), aff'd, dv. No. 83-1245 (D Idaho Sept. 5,
1984); 1 Arerican Lawof Mning 8 31.02[4] (2d ed. 1984).
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Mbreover, the applicabl e statutory provision authorizes wai ver of the
claimnai ntenance fee for a cla mant who certifies that "the clai nant and
all related parties * * * held not nore than 10 mning clains, mll sites,
or tunnel sites, or any conbination thereof, on public lands.” 30 US C
8§ 28(d)(1) (1994); accord, 43 CF.R 8§ 3833.1-6(a)(1) (enphasis added).
A'"related party" is defined as "(A the spouse and dependent children
(as defined in section 152 of Title 26), of the clainant; and (B) a person
who controls, is controlled by, or under common control wth the clai nant."

30 USC §28(d)(2) (1994); accord, 43 CF. R § 3833.0-5(x) (enphasis
added). "[T]he termcontrol includes actual control, legal control, and
the power to exercise control, through or by common directors, officers,
stockhol ders, voting trust, or a hol ding conpany or investnent conpany,
or any other neans.” 1d.; accord, 43 CF.R § 3833.0-5(y). Thus, the term
"related parties" may include a general partner who can exercise "control "
or limted partners who are "under common control wth" a person who hol ds
the right to transfer the claim

Wiere a mning clainant fails to qualify for a small mner wai ver
fromthe mai ntenance fee requirenent, failure to pay fees in accordance
wth the Act and regul ations results in a concl usive presunption of
abandonnent. Paul W Tobel er, 131 IBLA 245, 249 (1994). FBEven where
extenuating circunstances are asserted, BLMis wthout authority to excuse
| ack of conpliance wth the nai ntenance fee requirenent of the Act,
to extend the tine for conpliance, or to afford any relief fromthe
statutory consequences. |d. In the absence of the nai ntenance fee or
exenption, BLMproperly declared the clai ns abandoned and void. Harl ow
Qorp., 135 IBLA 382 (1996); Alano Ranch @., 135 | BLA 61 (1996).

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

T Britt Price
Admini strative Judge

| concur:

Janes L. Burski
Admini strative Judge
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